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Abstract 
The Singapore court's power to stay its proceedings by reason of its not being the appropriate forum 
the proceedings ought not to be continued is underpinned by the common law principle enunciated in 
The Spiliada that generally a trial should be heard in its natural forum. The Rainbow Joy adds 
significantly to Singapore law on forum non conveniens on two important points. First, it establishes 
that it is not necessary to show that the alternative forum abroad is constituted as a court of law. 
Secondly, the case establishes that whether there is a defense claim on the merits is an irrelevant 
consideration in deciding where the dispute should be resolved. In the end, The Rainbow Joy was a 
straightforward case on the facts. The Court of Appeal pointed out that the only link between the case 
and Singapore was that the appellant had joined the ship in Singapore, and this was irrelevant to the 
claims. 
 
Headnote 
The Rainbow Joy 
I. INTRODUCTION 
The Singapore court's power to stay its proceedings by reason of its "not being the appropriate forum 
the proceedings ought not to be continued"1 is underpinned by the common law principle enunciated 
in The Spiliada2 that generally a trial should be heard in its natural forum, i.e., the forum best suited to 
try the case for the interests of all the parties and the ends of justice.3 The approach m forum non 
conveniens is undisputed.4 A defendant who has been served with process within the jurisdiction 
seeking a stay of proceedings has to show that there is another available and competent forum which 
is clearly the more appropriate forum for the trial of the action. At this stage the court looks primarily 
to factors of convenience and expense and the connections of the parties and the issues in the case to 
determine the forum with which the action has the most real and substantial connection. If no clearly 
more appropriate forum is shown to exist, stay would ordinarily be refused. If there is such a forum, 
then the local proceedings will be stayed unless the circumstances show that the stay would deprive 
                                                          
1 Supreme Court of Judicature Act (Cap. 322, 1999 Rev. Ed. Sing.), s. 18(2), Sch. 1, para. 9. 
2 [1987] A.C. 460 at 476. 
3 Brinkerhoff Maritime Drilling Corp. v. PTAirfast Services Indonesia [1992] 2 S.L.R. 776 (C.A.); Eng Liat 
Kiang v. Eng Bak Hern [1995] 3 S.L.R. 97 (C.A.); Oriental Insurance Co. Ltd. v. Bhavani Stores Pte. Ltd. 
[1998] S.L.R. 253(CA.); PT Hutan Damas Raya v. YueXiu Enterprises (Holdings) Ltd. [2001] S.L.R. 49 (C.A.). 
4 The Australian approach where the court will only stay proceedings if the forum is clearly an inappropriate 
forum has not been accepted in Singapore: Eng Liât Kiang v. Eng Bak Hern, supra note 3, and Q & M 
Enterprises Sdn. Bhd. v. Poh Kiat [2005] 4 S.L.R. 494 at para. 14. 
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the plaintiff of substantial justice; the mere deprivation of the legitimate advantages of the plaintiff in 
having the trial in the forum is not decisive.5 
The Rainbow Joy6 adds significantly to Singapore law on forum non conveniens on two important 
points. First, it establishes that it is not necessary to show that the alternative forum abroad is 
constituted as a court of law; it is sufficient that there is a competent body to resolve the dispute in 
that country. Secondly, the case establishes that whether there is a defence to the claim on the merits 
is an irrelevant consideration in deciding where the dispute should be resolved. While both 
propositions demonstrate a robust and healthy attitude towards forum non conveniens, they are not 
totally without difficulty, especially the qualification to the latter proposition that it does not apply to 
exclusive jurisdiction agreement cases. On the other hand, far less guidance is given on the 
jurisdictional approach where the plaintiff is pleading concurrent claims in contract and tort based on 
the same factual matrix and the relevance of agreements on choice of law and choice of jurisdiction in 
this context. 
The appellant, a Philippine national, had been employed by the respondent, a one-ship Panamanian 
company, to work as a second engineer on its ship, which flew the flag of Hong Kong. The appellant 
had signed an employment contract in the Philippines incorporating the standard form approved by 
the Philippine Overseas Employment Administration ('the POEA contract'). As is common practice in 
such cases, he signed another contract with his employer to comply with the laws of Hong Kong ('the 
Hong Kong contract'). The POEA contract contained a choice of Philippine law clause, as well as a 
clause that referred all disputes between the parties exclusively for determination in the Philippines, to 
be heard by the National Labour Relations Commission ('NLRC') or arbitrators.7 The Hong Kong 
contract did not contain any express choice of law or jurisdiction clauses. 
The appellant suffered injury to his eye in the course of employment while repairing the ship when it 
was off the coast of Myanmar. He eventually received medical treatment in the Philippines. He 
initiated proceedings against the respondent before the NLRC claiming US$80,000, but discontinued 
these after suing the respondent in Singapore claiming US$460,000 in compensation for negligence 
and breach of contract. The respondent applied to stay the proceedings on three grounds: (1) that the 
appellant had agreed to arbitrate in the Philippines; (2) that the appellant had agreed to the exclusive 
jurisdiction of the Philippines; and (3) that the Philippines was the natural forum for the dispute. The 
assistant registrar stayed the action on the third ground alone, and did not find it necessary to go into 
the other two grounds. The stay was upheld by the High Court for the same reasons.8 The appeal to 
the Court of Appeal appears to have been based on two grounds: (1) that forum non conveniens did 
not apply where the plaintiff could not resort to a "court of law" in the foreign country; and (2) that 
the circumstances did not in any event justify a stay, because, in particular: (a) the defendant had no 
real defence to the claim; (b) both the contract and tort claims were governed by Hong Kong law; (c) 
                                                          
5 The same principle applies with the obverse burden of proof where the defendant has been served outside 
jurisdiction under the Supreme Court of Judicature Act, supra note 1, s. 16(1)(a)(ii), Rules of Court (Cap. 322 R. 
5, 2004 Rev. Ed. Sing.). O. 11. This note is primarily concerned with jurisdiction as of right cases. 
6 [2005] 3 S.L.R. 719 (CA.). 
7 The precise terms of the jurisdiction agreement are not clear, but see ibid. at para. 33. 
8 [2005] 1 S.L.R. 589. 
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no reliance should be placed on the POEA contract as the respondent was not a party thereto; (d) the 
employment agreement was governed by Hong Kong law; and (e) the Philippine tribunal did not have 
jurisdiction over the tort claim. 
The Court of Appeal rejected both arguments and dismissed the appeal. This note will only 
concentrate on the aspects of the decision highlighted above. 
II. COURT OF LAW 
In dismissing the argument that forum non conveniens cannot apply because the NLRC, where the 
appellant would have to institute his claim if the action in Singapore is stayed, is not a court of law, 
the Court of Appeal emphasized that the natural forum principle is based on comity between nations, 
and not comity between courts of law of nations.9 The principle is based on the competence of a 
properly constituted body under the relevant foreign law to determine the dispute. The forum should 
recognise that every country has the sole prerogative of determining how disputes are to be resolved, 
and whether to create special tribunals for spécifie types of disputes.10 
In detailing the balancing exercise for forum non conveniens, Lord Goff in The Spiliada had required 
the comparison of trial in the forum with trial abroad.11 The Singapore Court of Appeal, in accepting 
the permissibility of using forum non conveniens to send cases abroad for determination abroad by, 
among others, arbitration tribunals, specialised tribunals and compensation commissions, has taken a 
flexible approach to the meaning of "trial" in this context.12 There may be wider implications for this 
approach: it could work the other way around too, and it may be that forum non conveniens could be 
adopted by other tribunals or administrative bodies operating under Singapore law in favour of 
litigation or other modes of dispute resolution abroad, where not inconsistent with their powers to do 
so. 
It is not clear, however, whether there is any minimum requirement for the foreign body to be 
qualified for consideration under the principle of forum non conveniens. For example, in an extreme 
case, the foreign tribunal may not observe the rule of law or natural justice or may be subject to 
political interventions.13 The tenor of the judgment in The Rainbow Joy would appear to support the 
proposition that this question should simply be assimilated into the question at the second stage 
whether the plaintiff will be denied substantial justice abroad. This has further advantages of avoiding 
addressing the limits of international comity twice and concentrating the substantive jurisdictional 
arguments relating to this point in one place. 
One particular issue arises in the relationship between forum non conveniens and the enforcement of 
foreign judgments, which was not raised before the court because there was no evidence that the 
                                                          
9 Supra note 6 at para. 18. 
10 Supra note 6 at paras. 18-19. 
11 Supra notes 2 and 3. 
12 The Anita [1971] 1 Lloyd's L.R. 487 (C.A.), though not on forum non conveniens, suggests that the English 
courts may take the same flexible approach towards foreign adjudicatory processes at common law. In the 
context of the allocation of jurisdiction among courts in the European Union, Art. 1 of the Brussels 1 Regulation 
(EC, Council Reg. 4412001 of 16 January 2001, [2001] O.J. L. 12/1) requires the Regulation to apply "whatever 
the nature of the court or tribunal". 
13 See e.g. The Anita, ibid, at 493. 
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defendant had any assets in Singapore. If the Singapore court refuses to exercise its jurisdiction to 
hear the case in order that a foreign body should resolve the dispute, then should it be prepared, within 
the limits of its rules on the enforcement of foreign judgments, to give as much effect to such foreign 
orders as possible if the defendant has substantial assets in Singapore?14 The rules on the enforcement 
of foreign judgments require that the order should come from a foreign "court of law". Under English 
law, it is sufficient that there has been a 
... recognisably judicial process, in the course of which the parties have been fully heard 
through their legal representatives, the facts have been investigated and found, the relevant 
law has been applied and a final determination of the legal rights of the parties has been 
arrived at.15 
Under Singapore law, the test may be stricter. The forum would examine how the foreign body is 
described and constituted under foreign law; the width of its subject matter jurisdiction; the similarity 
of its procedure with what the forum recognises as characteristics of a court of law, e.g., whether 
oaths are administered and whether inquiries are held in private or in the open; and whether the order 
requires the aid of proper courts of law for enforcement under the relevant foreign law.16 A decision 
by a foreign administrative body could fail the Singapore, if not also the English, test.17 
However, there does not need to be strict congruence between forum non conveniens and the 
enforcement of foreign judgments, as the underlying rationale are not identical. Respecting 
international comity in deferring to trial abroad18 does not necessarily translate into the enforcement 
of the resulting foreign order in the forum.19 Whether potential enforcement in the forum is a live 
issue depends on individual circumstances. Thus, the question whether the foreign court is a "court of 
law" for the purpose of enforcement, along with questions such as whether the order would be for a 
fixed or ascertainable sum of money and whether the order would be final and conclusive under its 
own law, are probably better considered under the second stage of The Spiliada test. The weight of 
these factors will vary from case and case, but will doubtlessly be affected by the existence of a forum 
selection agreement.20 
                                                          
14 A parallel principle operates in the context of asset-freezing injunctions: if an action properly commenced in 
Singapore is stayed in favour of litigation in a foreign natural forum, the court of the forum may still maintain an 
injunction to protect against the dissipation of the defendant's assets at least within the forum: House of Spring 
Gardens v. Waite [1984] RS.R. 277: Bamhang Stilri.sno v. Bali International Finance Ltd [1999] 3 S.L.R. 140 
(C.A.). 
15 Midland International Trade Services Ltd. v Al-Sudairy (O.B.D., 11 April 1990), The Financial Times, 2 May 
1990. 
16 Muttiali v. Chang Kiam Ho [1933] S.S.L.R. 392, denying recognition to an order of the Deputy Controller of 
Labour, Ipoh, ordering a sum of money to be paid under the Federated Malay States Labour Code 1923, s. 98. 
17 One alternative is to widen the scope of recognised foreign orders accordingly. This may, however, be 
unadvised given the unclear rationale for the enforcement of foreign judgments. cf Art. 32 of the Brussels I 
Regulation, supra note 12. 
18 Supra note 6 at para. 18. See also Q & M Enterprises Sdn. Bhd. v. Poh Kiat, supra note 4. 
19 The multifarious policies underlying the enforcement of foreign orders are discussed in H.L. Ho, "Policies 
Underlying the Enforcement of Foreign Commercial Judgments" (1997) 46 I.C.L.Q. 443. 
20 Parties should generally not complain about matters within their reasonable contemplation at the time of the 
contract. 
5 
 
III. No DEFENCE 
A. Distinction between Forum Non Conveniens and Exclusive Jurisdiction Agreements ? 
In rejecting the appellant's argument that the respondent's lack of defence to the claim militated 
against the stay of proceedings, the Court of Appeal in The Rainbow Joy said: 
In weighing the balance of convenience under the doctrine of forum non conveniens, the issue of 
whether there is a defence to the claim is not a relevant consideration as the court should not be 
required to go into the merits.21 
This statement was all the more emphatic because the court had found triable issues on the facts.22 
The court went on to explain: 
[T]he juridical basis of a stay based on forum non conveniens is different from that of a stay 
based on an exclusive jurisdiction clause. Under the doctrine of forum non conveniens, the 
object is in determining which forum is the more appropriate forum. On the other hand, for a 
party to be excused from his commitment to the exclusive jurisdiction clause he must show 
exceptional circumstances, and the averment that the defendant has no defence to the claim 
could constitute exceptional circumstances to enable the court to excuse the plaintiff from 
complying with the jurisdictional clause.23 
This statement insofar as it outlines a difference of approaches is strictly obiter, as the case was 
decided on forum non conveniens and not the enforcement of jurisdiction agreements, and on the facts 
it was not a case of "no defence." However, bearing the weight of the Court of Appeal, it requires 
closer examination. 
Jurisdiction agreements require separate legal analysis because the court is primarily concerned with 
the enforcement of a contract. Once it is established that one of the parties is breaching or threatening 
to breach a binding agreement, the court will generally require the demonstration of exceptional 
circumstances amounting to strong cause to justify lending its procedure in aid of the breach of 
agreement. Notwithstanding this difference from forum non conveniens, the distinction in the quote is 
difficult to understand. 
This purported distinction has already created some uncertainty in Singapore law. In the English law 
of forum non conveniens, outside of the Brussels I Regulation24 and where jurisdiction has been 
obtained as of right,25 it appears that if the court takes the view that there is no issue to be tried 
because the defendant is bound to lose, then there is generally no question whether there should be 
                                                          
21 Supra note 6 at para. 27. 
22 As to questions of tortious liability, the quantum of damages as well as the causation of the loss. see supra 
note 6 at para. 28. 
23 Supra note 6 at para. 27. 
24 Supra note 6 at para. 27. 
25 The approach is stricter where the plaintiff is seeking extraterritorial jurisdiction over the defendant: the 
general rule is that the challenge tojurisdiction (which does not occur in jurisdiction as of right situations) should 
be heard before the application for summary judgment: Speed Investments Ltd. v. Formula One Holdings Ltd. 
[2005] 1 W.L.R. 1233, [2004] EWHC Ch 1772. 
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trial in England or elsewhere.26 For this purpose, it appears that the summary judgment procedure is 
not regarded as a trial. This proposition is founded on a statement of Clarke J. in the unreported 
decision of A aria Services YU v. Grey Shipping Co. Ltd., which has since been followed in 
England27 and Hong Kong28: 
[I]f the plaintiffs satisfy me that the defendants have no arguable defence then, save in an 
exceptional case, the right course would be to refuse a stay and to give judgment, because 
there would then be no real issues between the parties which should be tried either here or 
elsewhere.29 
The relationship between summary judgments and forum non conveniens was considered by the 
Singapore High Court in Q & M Enterprises Sdn. Bhd. v. Poh Kiat.30 Phang J.C. held that the rules in 
Singapore31 require the defence to be filed before summary judgment could be applied for, so that if 
the defendant chooses to apply to stay proceedings before serving a defence, the plaintiff cannot get 
around the rule to pre-empt the stay application with an application for summary judgment.32 The 
decision went beyond the specific wording of the rules in holding that, as a general rule, an 
application for stay on forum non conveniens would be heard before any application for summary 
judgment on the merits.33 This is consistent with and follows logically from The Rainbow Joy.34 
However, taking the lead from the Court of Appeal, the court also distinguished the forum non 
conveniens context from the exclusive jurisdiction agreement context in respect of the relevance of 
the merits of the case.35 This could be read to suggest36 that the stay application should more easily 
give way to the summary judgment application in an exclusive foreign jurisdiction agreement 
situation. 
It is respectfully submitted that the position in principle is a simple one. Where the plaintiff merely 
argues that the defendant's case has no merits, this is not a relevant consideration whether the court is 
dealing with forum non conveniens or the enforcement of contractual promises. On the other hand, if 
                                                          
26 L. Collins et al., eds., Dicey & Morris: The Conflict of Laws, 13th ed. (London: Sweet & Maxwell, 2000), at 
para. 12-021. 
27 See Standard Chartered Bank v. Pakistan National Shipping Corp. [1995] 2 Lloyd's L.R. 365 at 378: Merrill 
Lynch v. Raffa [2001] I.L.Pr. 437, at para. 28; Bank of Credit & Commerce Hong Kong Ltd. (In Liquidation) v. 
Sonali Bank [1995] 1 Lloyd's L.R. 227 at 238. 
28 Bayer Polymers Co. Ltd. v. The Industrial and Commercial Bank of China, Hong Kong Branch [2000] 1 
H.K.C. 805. 
29 30 July 1994 [emphasis added]. 
30 Supra note 4. 
31 Rules of Court, supra note 5, O. 14, r. 1 : "Where a statement of claim has been served on a defendant and that 
defendant has served a defence to the statement of claim, the plaintiff may, on the ground that that defendant has 
no defence to a claim included in the writ, or to a particular part of such a claim, or has no defence to such a 
claim or part except as to the amount of any damages claimed, apply to the Court for judgment against that 
defendant." [Emphasis added.]. 
32 Subject to the court invoking its inherent power in exceptional cases to depart from the strict words of the 
Order to prevent injustice or abuse: Samsung Corp. v. Chinese Chamber Realty Pte. Ltd. [2004] 1 S.L.R. 382 
(C.A.). 
33 Supra note 4 at para. 32. 
34 The reasons in The Rainbow Joy, handed down between close of arguments and delivery of judgment, were 
used as additional supporting authority in point of principle. 
35 Supra note 4 at para. 48. 
36 There was nothing in the judgment making this explicit. 
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the facts of the case (including the effects of any demonstrated lack of merits)37 indicate possible 
advantages to the plaintiff of having trial in the forum, these factors can be properly weighed by the 
court. Moreover, if the plaintiff is arguing that the lack of merits in the defendant's case is evidence of 
evasion of trial altogether, or of attempts to harass the plaintiff generally, then it is permissible to have 
regard to this factor. Drawing a distinction between forum non conveniens and exclusive jurisdiction 
agreements for the purpose of the relevance of the merits of the case is both otiose and 
counterproductive. These points are elaborated below. Nothing in the actual decisions of The 
Rainbow Joy and Q & M Enterprises Sdn. Bhd. v. Poh Kiat is inconsistent with the position advanced 
in this note; both were concerned with triable issues in forum non conveniens. 
B. "No Defence" by Itself 
On one interpretation of the quote, the mere lack of merits in the defendant's case, while irrelevant in 
forum non conveniens, can constitute exceptional circumstances in exclusive jurisdiction agreement 
cases. Whether the plaintiff is excused from the agreement as a matter of substantive law must be 
determined by the proper law of the agreement.38 On this interpretation, the statement is clearly 
directed at the procedural level: the plaintiff could persuade the court to allow the action to carry on in 
the forum in breach of an exclusive foreign jurisdiction agreement because the defendant had no 
defence. However, parties do not choose a contractual forum for dispute resolution only because they 
want to win in that forum; they choose a forum because they want to win or lose in that forum. In 
forum non conveniens, to say that the forum sees no merits in the defence, i.e., the plaintiff must win, 
and therefore there is no point in weighing the value of trial in the forum or abroad, is to put the cart 
before the horse, because the foreign court may take a different view of the merits of the case for a 
variety of reasons.39 In the jurisdictional agreement context, this equiparates to the principle that the 
contractually chosen forum should determine the merits of the case. There is no principled basis for 
distinguishing the two situations. 
C. "No Defence " Supporting Inferences 
The allegation of "no defence", could, in some cases, lead to inferences of other factors that may be 
relevant in stay applications. 
First, the "no defence" argument could affect the question of the plaintiff's advantages of trial in the 
forum. For example, if the evidence discloses that the stark options are between the plaintiff getting 
summary judgment in the forum and getting summary judgment in the foreign court, it has been said 
                                                          
37 The relevant perspective should primarily be that of the natural forum or the contractually chosen forum, 
though this point is sometimes lost: T.M. Yeo, "The Contractual Basis of the Enforcement of Exclusive and 
Non-Exclusive Choice of Court Agreements" [2005] 17 Sing. Ac. LJ. 306 [Yeo, "Contractual Basis"], at paras. 
44-51. 
38 For the same reason, the reference to the plaintiff being "excused" from complying with the agreement by the 
Court of Appeal cannot be taken to rule out the possibility of damages for breach of jurisdiction agreements in 
"no defence" cases. 
39 A. Briggs and P. Rees, Civil Jurisdiction and Judgments, 4th ed. (London: Lloyd's of London, 2005) at para. 
4.15. 
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by an English court that the plaintiff should not be put to the inconvenience of suing abroad.40 On the 
other hand, in the light of The Rainbow Joy and Q & M Enterprises Sdn. Bhd. v. Poh Kiat, the answer 
in Singapore law is likely to be that the plaintiff should have taken his case to the natural forum. The 
wasted expense of terminating local proceedings and additional expenses of starting fresh proceedings 
in the foreign natural forum should be neutral factors because they are the result of an unreasonable 
action of the plaintiff in commencing proceedings outside the natural forum. It should follow that this 
could be a relevant factor if, under the circumstances, the plaintiff had acted reasonably in 
commencing proceedings outside the natural forum.41 If summary procedure is available in the forum 
but not in the foreign court, this could indicate that the plaintiff has the advantage of more expeditious 
trial in the forum. In England, it has been said that in this situation there is no sense in staying an 
action for additional trial costs to be incurred in the foreign forum.42 It is likely that the Singapore 
courts will not go so far, but will consider the plaintiff's advantage carefully against the backdrop of 
its general reluctance to compare procedures between different legal systems. 
Secondly, the lack of merits in the defendant's case may provide evidence that the defendant is only 
trying to harass the plaintiff, and is not seriously wanting trial anywhere at all.43 The Singapore Court 
of Appeal has previously held that if there is no defence to the claim,44 this could throw serious doubts 
on whether the defendant was "genuinely seeking trial"45 in the exclusively chosen contractual forum, 
and therefore could constitute exceptional circumstances amounting to strong cause46 justifying the 
plaintiff suing in Singapore in breach of the terms of the agreement.47 Of course, merely wanting the 
trial in the natural forum, or in the contractually chosen, and therefore not wanting trial in the forum, 
cannot, by itself, constitute evasive or oppressive behaviour.48 
                                                          
40 Standard Chartered Bank v. Pakistan National Shipping Corp., supra note 27 at 378. This was an exclusive 
foreign jurisdiction agreement case, but the court did not think there was any difference of principle from forum 
non conveniens on this point. 
41 This is similar to the point that the plaintiff's reasonable action in letting the limitation period lapse in the 
foreign natural forum could be a factor against staying proceedings in the forum. It should also be subject to the 
same qualification that as the principles of natural forum become more developed, it will be harder for the 
plaintiff to prove reasonableness: The Spiliada, supra note 2 at 483-484. 
42 Standard Chartered Bank v. Pakistan National Shipping Corp., supra note 27 at 378. 
43 Radhakrishna Hospitality Service Private Ltd and Eurest SA v. Eih Ltd. [1999] 2 Lloyd's L.R. 249 at 251; 
Briggs & Rees, supra note 39 at para. 4.15. 
44 This appears to be tested from the perspective of the Singapore forum, though arguments have yet to be 
addressed to the Court of Appeal on this issue. see supra note 37. 
45 In a real sense, the defendant never "genuinely seeks trial" anywhere; he wants to be left alone. What is meant 
is whether, given the reality of trial, the defendant does have a genuine desire to defend his case, and is not just 
using procedural techniques to stall proceedings. 
46 Amerco Timbers Pie. Ltd. v. Chatsworth Timber Corp. Pie. Ltd. [1975-1977] S.L.R. 258 (C.A.) at 260; 
TheElAmria [1981] 2 Lloyd's L.R. 119. 
47 The Jian He [2000] 1 S.L.R. 8 (C.A); Golden Shore Transportation Pie. Ltd. v. UCO Bank [2004] 1 S.L.R. 6 
(C.A.); The Hyundai Fortune [2004] 2 S.L.R. 213 (C.A.). The principle behind the "no defence" argument in 
exclusive jurisdiction agreement cases is academically controversial: Christopher Tan, "Recent Developments in 
the Field of Jurisdiction Clauses: When is there a Dispute to be Tried in the Contractual Forum?" (2000) 11 
Sing. Ac. L.J. 396; Daniel Tan, "No Dispute Amounting to Strong Cause; Strong Cause for Dispute?" (2001) 12 
Sing. Ac. LJ. 428; Vincent Leow, "Exclusively Here to Stay: The Applicable Principles to Granting a Stay on 
the Basis of an Exclusive Jurisdiction Clause" [2004] Sing. J.L.S. 569; and Yeo. "Contractual Basis", supra note 
37, at paras. 48-51. 
48 See e.g. Q & MEnterprises Sdn. Bhd. v. Poh Kiat, supra note 4 at paras. 37-47, noting that the law rightly 
allows the defendant, by applying for stay of proceedings before serving a defence, to prevent the plaintiff from 
applying for summary judgment. 
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In the instances above, the significance of the lack of merits lies in how the entire factual matrix 
affects the factors relevant in stay of proceedings. These considerations could arise whether the case is 
one of "no defence" or not, and whether in forum non conveniens or the enforcement of jurisdiction 
agreements. In forum non conveniens, all circumstances must be taken into consideration.49 This must 
include any legitimate advantages of the plaintiff of having trial in the forum, though the weight is 
another matter. This must also include the defendant's conduct in trying to evade the objectives of the 
principles in The Spiliada. For example, the Singapore court has given little weight to factors 
manufactured by the defendant to bolster its own case on forum non conveniens.50 There is no 
substantive distinction between an intention to avoid trial anywhere including the natural forum, and 
an intention to avoid trial anywhere including the contractual forum. Nothing in the The Rainbow Joy 
or Q & M Enterprises Sdn. Bhd. v. Poh Kiat is inconsistent with this view; in both cases the argument 
based on the defendant's lack of merits appeared to stand on its own. 
D. Comparing Forum Non Conveniens and Jurisdiction Agreements 
To the extent that the suggestion is that the merits of the case play a larger role in exclusive 
jurisdiction agreement cases than in forum non conveniens, that distinction cannot be sustained. The 
Court of Appeal in The Rainbow Joy observed that the factors to be considered in forum non 
conveniens and those to be considered in the jurisdiction agreement cases are similar but not the 
same.51 With respect, the differences in the types of factors considered tend to be overstated. The 
court itself had noted that in both situations, "all circumstances" must be considered.52 The specific 
factors referred to in Amerco Timbers Pte. Ltd. v. Chatsworth Timber Corp. Pte. Ltd.53 should not be 
read like a statute; they are in any event not exhaustive. It goes without saying that what factors are 
relevant and what weight they bear must ultimately depend on the facts of specific cases. In particular, 
factors foreseeable at the time of agreement should at most54 bear "limited"55 weight in exclusive 
jurisdiction agreement cases because the parties should not complain about what they ought to have 
contemplated at the time of their agreement. But it is hard to see how this justifies any distinction as 
to the threshold relevance of merits in the two contexts. 
It should take more to convince a court to sanction a breach of agreement than it would to convince 
the court not to let the case be heard in the natural forum. The rationale behind the strong cause test is 
that something more than the balance of convenience in forum non conveniens is required to justify 
the court allowing its procedure to be used in a breach of agreement56: the contractual agreement 
                                                          
49 Supra note 6 at para. 16; PTHutan Damas Raya v. YueXiu Enterprises (Holdings) Ltd., supra note 3 at para. 
16. 
50 See e.g. The Hooghly Mills Co. Ltd. v. Seltron Pte. Ltd. [1995] 1 S.L.R. 773. 
51 Supra note 6 at para. 27. 
52 Supra note 6 at paras. 16 and 26. 
53 Supra note 46. 
54 The English courts would only exceptionally have regard to foreseeable factors: Breams Trustees v. Upstream 
Downstream Simulation Services Inc [2004] E.W.H.C. Ch. 211; The Nile Rhapsody [1992] 2 Lloyd's L.R. 399 
at 414, affirmed in [1994] 1 Lloyd's L.R. 382 at 391 (C.A.); British Aerospace pic v. Dee Howard Co. [1993] 1 
Lloyd's L.R. 368 at 376 
55 Golden Shore Transportation Pte. Ltd. v. UCO Bank, supra note 47 at para. 38. 
56 The VishvaApurva [1992] 2 S.L.R. 175 (C.A.) at 182-183; The Asian Plutus [1990] S.L.R. 543 at 550; The 
Hung Vuong-2 [2000] 1 S.L.R. 737 at para. 13.1. 
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should be enforced unless it would be unjust or unreasonable to do so.57 The injustice to be shown has 
to be of a higher order than that to persuade the court not to send the case to the prima facie natural 
forum under The Spiliada principles. The English position, which appears sensible, is that if it has not 
been shown that the plaintiff would be deprived of substantial justice if the case were to be heard in 
the prima facie natural forum, then there is no possibility of the plaintiff establishing strong cause to 
justify the breach of an exclusive foreign jurisdiction agreement.58 In contrast, if Singapore law allows 
the plaintiff to show strong cause by arguing the defendant's lack of merits, an argument which he is 
otherwise not permitted to raise in forum non conveniens, this will create an anomaly in the law. 
Moreover, it cannot be that international comity underlying forum non conveniens demands a stricter 
test than holding parties to their contractual bargain. Even putting aside the principle of party 
autonomy and the doctrinal consequences of contract law (including choice of law), it is unrealistic to 
think that, as between a foreign court whose status as the prima facie natural forum derives from 
objective connections of the case and a foreign court whose status as a contractual forum derives from 
a conscious, consensual and exclusive selection by the parties and their autonomous decision to 
submit to its jurisdiction, the former would suffer greater affront than the latter if the Singapore forum 
refuses to stay the local proceedings. 
Further, any such distinction depending on whether the court is dealing with forum non conveniens or 
exclusive jurisdiction agreements will be impractical, because the contractual enforcement principle 
in exclusive jurisdiction agreement goes beyond cases of exclusive jurisdiction choice of court 
cases.59 For example, if the defendant has promised not to object to the Singapore court exercising its 
jurisdiction on forum non conveniens principles, this is strictly not an exclusive jurisdiction 
agreement in the traditional sense, but strong cause has rightly been required to justify the breach of 
agreement.60 Additionally, whether there is a breach of agreement or not, if the defendant is not 
relying on the enforcement of an agreement in the senses above, but instead asks the court to 
recognise the existence of a jurisdiction agreement as an indication of the prima facie natural forum,61 
can this argument be defeated by the plaintiff by showing that the defendant has no defence? On one 
hand, this is a straight forum non conveniens case. On the other hand, there is no agreement to speak 
of in realistic terms once the plaintiff has been able to excuse himself from compliance. 
IV. CONCURRENT CLAIMS 
One of the main points put forward by the appellant that the Singapore court should not stay the 
action (or at least part of it) was that the contract claim was governed by the law of Hong Kong, and 
that in any event the appellant could rely separately on the tort claim which was also governed by the 
law of Hong Kong.62 This was presumably an attempt to show that the claims were not all connected 
                                                          
57 The Vishva Apuna, ibid, at 182. 
58 The Nile Rhapsody [1992] 2 Lloyd's L.R. 399 at 414 (Hirst J.). The Court of Appeal, [1994] 1 Lloyd's L.R. 
382 (C.A.), found nothing wrong with the approach of Hirst J. 
59 See generally Yeo, "Contractual Basis", supra note 37. 
60 Bambang Sulrisno v. BaIi International Finance Lid. [1999] 3 S.L.R. 140 (C.A.); cf A. Ahdullah, "Jurisdiction 
Clauses and Waiver of Forum Non Conveniens" [1999] Sing. J.L.S. 674. 
61 As was the case in The Rainbow Joy itself: see supra note 6 at para. 36. 
62 Ibid, at paras. 29-30 and 44. 
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to the Philippines.63 In theory, it is possible that there was a different natural forum in respect of each 
cause of action. The Court of Appeal concluded that both actions were to be heard in the Philippines. 
The outcome is sensible, but the reasoning is obscure. Three levels of reasoning could be discerned: 
choice of jurisdiction, choice of law, and substantive law. 
The Court of Appeal noted that both claims in contract and tort fell within the jurisdiction 
agreement.64 This would have been a nearly conclusive answer to the argument, but it appears only to 
be a subsidiary point, because the case was decided on forum non conveniens and not the enforcement 
of jurisdiction agreements. 
The argument that the employment contract was governed by the law of Hong Kong was rejected by 
the court. The reasons were unexceptional. There was an express choice of the law of the Philippines 
in the POEA contract, and there was no reason not to give effect to the choice of law. The Hong Kong 
contract merely introduced such additional terms into the contract as were necessary to ensure that the 
level of protection accorded to the seafarer did not fall below the minimum standards of Hong Kong 
law, and the evidence did not show that the law of Hong Kong was in issue in the dispute. It was 
irrelevant that the contract involved employment on a ship flying the flag of Hong Kong. 
In respect of the tort claim, the court observed that although the law of the flag country would apply 
to a tort committed65 on the high seas,66 the specification of a governing law in a contract of 
employment should however prevail.67 It is not clear whether this meant that having applied the lex 
loci delicti by way of exception to double actionability, the court may proceed to apply as a further 
exception (i.e., a double-layered exception), the law of a third country, in this case the law governing 
the relationship between the parties;68 or that double actionability in Singapore law has been replaced 
by the rule of lex loci delicti supplemented by a flexible exception that could lead to the application of 
the law of a third country;69 or that the choice of law agreement applied to the tort claims arising from 
a relationship established by the contract.70 Any of these possibilities would have been a major 
                                                          
63 The difficulty with this point is that the argued connection pointed to Hong Kong rather than Singapore. The 
legal relevance of this point is unclear since the argument was rejected. On one view, proceedings in the forum 
should not be lightly disturbed if neither the plaintiff nor defendant are interested in having the case tried in the 
"objective" natural forum: The Kapitan Shvetsov [1998] 1 Lloyd's L.R. 199 (CA. H.K.) 
64 Supra note 6 at paras. 32, 33 and 36. 
65 This was a simple case of a tort committed within a ship. 
66 In view of Parno v. SC Marine Pte. Ltd. [1999] 4 S.L.R. 579 (C.A.), this conclusion would be possible only 
by applying the lex loci delicti exception to double actionability (Red Sea Insurance v. Bouygues SA [1995] 1 
A.C. 190 (RC. H.K.)). 
67 Supra note 6 at para. 31. 
68 See Johnson v. Coventry Churchill International Ltd. [1992] 3 All E.R. 14, where contractual relationship 
(governed by English law) was used as a strong justification to support the application of the lex fori exception 
to double actionability. 
69 See Ang Ming Chuang v. Singapore Airlines Ltd. (Civil Aeronautics Administration, Third Party) [2005] 1 
S.L.R. 409, suggesting that Singapore law might develop a lex loci delicti rule. 
70 The parties agreed that the law of the Philippines would apply to any claim arising out of in connection with 
the contract: see supra note 6 at para. 29. see A. Briggs, "On drafting agreements on choice of law" [2003] 
L.M.C.L.Q. 389; Nedlloyd Lines BV v. San Mateo, 834 P. 2d 1148 (S.C. CaI., 1992). This interpretation is 
undermined by the seemingly interchangeable use of choice of law and choice of jurisdiction by the court: supra 
note 6 at paras. 32-35. 
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innovation for choice of law for torts in Singapore law. However, one cannot make too much of this; 
not a single tort choice of law authority was referred to. 
It would appear that the court's negative response to the appellant's argument that at least the tort 
claim could be heard in Singapore was twofold: (1) the tort claim was caught by the jurisdiction 
agreement pointing to the Philippines as the natural forum;71 (2) the tort claim was governed by the 
same law that governed the contractual claim, i.e., Philippines law, thereby indicating the Philippines 
was the natural forum for both claims.72 
Curiously, the court cited Lord Scarman's rather dated dictum that the domestic common law should 
not search for liability in tort where parties are in a contractual relationship,73 apparently to reinforce 
the point of contractual interpretation that the tort claim fell within the terms of the jurisdiction 
agreement. Contrary to Lord Scarman's dictum, the modern domestic common law views the 
overlapping of contractual and tortious liabilities in domestic law as normal.74 This freedom of the 
plaintiff to choose from concurrent claims appears to extend to choice of law analysis,75 as well as 
jurisdictional analysis.76 It is the last point that is of greatest interest, as The Rainbow Joy was 
ultimately concerned with jurisdiction. The citation from Lord Scarman is only comprehensible in the 
context if it is read very broadly as supportive of a policy that where a forum has been found to 
determine the contractual claim, that forum should also decide concurrent tort claims founded on the 
same facts.77 This policy is relevant whether there is a jurisdiction clause or not. There was a latent 
concern about the fragmentation of proceedings on the facts of The Rainbow Joy, as argued on the 
basis of forum non conveniens. It is clearly not possible to read into the case a principle in forum non 
conveniens of "channelling" tort litigation into the forum for the contract litigation,78 because of the 
presence of the jurisdiction agreement in the background and the court's conclusion that the tort claim 
was governed by the law of the Philippines. This "channelling" approach can save costs for the parties 
                                                          
71 See, however, text accompanying note 61. 
72 There was an apparent assumption that the Philippines tribunal would take the same choice of law approach to 
the tort claim. 
73 Supra note 6 at para. 36, quoting from Tai Hing Cotton Mill Ltd. v: Liu Chong Hing Bank Ltd. [1986] A.C. 
80 (P.C. H.K.) at 107. 
74 Henderson v. Merrett Syndicates Lid. [1995] 2 A.C. 145 at 186-187. Though recognising at the same time that 
tort liabilities could be circumscribed by contract. see also Rubycon Singapore Pte. Ltd. v. Setron Ltd. [1998] 
SGHC 199 at paras. 14-17. 
75 This is a vexed problem outside the scope of this note. see A. Briggs, "Choice of choice of law" [2003] 
L.M.C.L.Q. 12; Base Metal Trading Ltd v. Shamurin [2005] 1 W.L.R. 1157 (C.A.); A. Dickinson, "Applicable 
Law Arbitrage-An Opportunity Missed" (2005) 121 Law Q. Rev. 374; TM. Yeo, "Choice of Law for Director's 
Equitable Duty of Care and Concurrence" [2005] L.M.C.L.Q. 144. 
76 The Jian He, supra note 47 at para. 26. 
77 It might be wondered why the natural forum for the contractual claim should be the primary forum. The 
answer in this case is provided by the exclusive jurisdiction agreement (to the extent that it may be relied upon). 
In other cases, it may be that the connecting factors arising from the consensual relationship between the parties 
are given higher priority in the scheme of connections in forum non conveniens. 
78 This argument has surfaced in the context of cross-border litigation in Europe. See the opinion of Darmon 
A.G. in: Kalfelis v. Schroder, 189/87, [1988] E.C.R. 5565 at para. 29; Shearson Lehman Hutton Inc v. TVB, C-
89/91, [1993] E.C.R. 1-139 at paras. 104-105; and Shevill v. Presse Alliance SA, C-68/93, [1995] E.C.R. 1-415 
at para. 77. In Watson v. First Choice Holidays and Flights Ltd [2001] 2 Lloyd's L.R. 339 (C.A.), the question 
was referred to the European Court of Justice whether tort and contract claims arising out of the same facts but 
against different defendants are so related that they should be heard together (the reference was later withdrawn 
after the dispute was settled). The Court of Appeal noted (at paras. 37-38) that there could be substantial 
connections for jurisdictional purposes even though the conceptual bases of the actions were different. 
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and prevent conflicting judgments on closely related issues; and there is merit in an approach where at 
least the complexities of concurrence of claims for choice of law purposes would be resolved within a 
single forum. It is at least plausible to see this policy in the decision, and it could be built upon in 
subsequent cases. 
V. CONCLUSION 
In the end, The Rainbow Joy was a straightforward case on the facts. The Court of Appeal pointed out 
that the only link between the case and Singapore was that the appellant had joined the ship in 
Singapore, and this was irrelevant to the claims. The entire crew, including the appellant, were 
Filipino and presumably resided in the Philippines. Medical witnesses were found primarily in the 
Philippines. The contract of employment was governed by Philippine law, under which specific laws 
had been passed to protect its seafarers working on foreign vessels. No costs of translation needed to 
be incurred in the Philippines. The appellant had some security for the claim in the Philippines but 
none in Singapore. The respondent would be regarded as party to the POEA contract under the laws 
of Singapore and the Philippines. The Philippine tribunal had competence to hear the tort claims, and 
it was irrelevant that the foreign tribunal might not give as extensive remedies as the forum in 
Singapore. The court also noted the legal and regulatory framework put in place by the Philippines 
government to protect its own seafarers; thus any concerns about the protection of employees were 
best addressed by the Philippine forum. 
Although the case was only concerned with forum non conveniens, it is difficult to disentangle from it 
the significance of the jurisdiction agreement in the background. Even though the court was emphatic 
about the irrelevance of the nature of judicial body constituted under foreign law so long as it was 
competent to try the case, it can be relevant in some cases that the parties had agreed to that forum. 
The reach of this case for a pure forum non conveniens context thus remains to be tested: whether 
there are minimum requirements for a foreign body to qualify for the application of forum non 
conveniens, or whether this is a matter to be left entirely to second stage of the forum non conveniens 
test. The relationship between forum non conveniens and jurisdiction agreements in respect of the 
court's holding on the relevance of the merits in the latter but not the former is troublesome. It is not 
clear what the distinction means and whether it can be sustained in principle and in practice, and to 
the extent that it renders it easier to show strong cause than to displace a prima facie natural forum, it 
attracts the criticism against "lip service" being paid to contractual jurisdictional bargains.79 The 
jurisdiction agreement would also have provided a simple answer to the argument that the tort claim 
could be heard in Singapore, separately from the contract claim. The excursus on choice of law 
indicated, however, that the court continued to treat the case as one of forum non conveniens on this 
point. The significance of the discussion in this context must be understood in the background of the 
jurisdiction agreement, but to the extent that it manifests a policy that related tort and contract claims 
should be heard together in a forum non conveniens case, it is one that is worth developing in the 
future. 
The guidance that The Rainbow Joy provides for arguments based on the enforcement of jurisdiction 
agreements is accordingly limited, lest it proves that easy cases can make bad law. An obvious 
                                                          
79 The Asian Plutus, supra note 56 at 550. 
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conclusion-like the irrelevance of merits per se in forum non conveniens-can sometimes mask a weak 
supporting argument-like the inferential relevance of merits being exclusive to jurisdiction agreement 
cases. Thus, if a defendant applies to stay proceedings based on an exclusive foreign jurisdiction 
agreement, and the plaintiff applies for summary judgment on the basis that the defendant has no 
defence, it should not be presumed that the arguments for summary judgment will be heard first to 
determine if there are any merits to the defence;80 "merits" for the purpose of jurisdiction may not 
mean the same thing as "merits" under the forum's choice of law and procedural rules.81 
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